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EXECUTIVE SUMMARY

1. This report details violations of the International 
Covenant on Civil and Political Rights (ICCPR) 
stemming from U.S. policy toward the more than 
3.5 million people who experience homelessness 
in the U.S. annually. While the U.S. government 
should be commended for recognizing that the 
imposition of criminal penalties on homeless 
people is counterproductive public policy in 
violation of the ICCPR and Convention Against 
Torture (CAT),1 criminalization of homelessness 
at the state and local levels continues to cause 
significant rights violations.2 The Committee’s 
List of Issues for the United States’ fourth 
periodic review requested information on 
criminalization as it relates to the right to be free 
from discrimination under Articles 2 and 26 of the 
ICCPR.3 Explicit recognition that criminalization of 
homelessness is discriminatory and constitutes 
cruel, inhuman, and degrading treatment would 
be a powerful affirmation for advocates working 
to safeguard the fundamental rights of homeless 
people in the United States. 

2. This report describes how state policies of 
criminalization routinely penalize people for 
their involuntary status in violation of Articles 2 
and 26. Penalization contributes to violations of 
many other rights, including the right to be free 
from cruel, inhuman and degrading treatment 
(Article 7), the right to liberty and security of the 
person (Article 9), the right to privacy (Article 17), 
the right to the family (Articles 17 and 23), the 
right to freedom of assembly (Article 21), and 
voting rights (Article 25). Discrimination against 
homeless people further entrenches the laws 
and social norms that allow systemic violations 
of these rights. As a consequence of state 
policies, a family that loses its home may soon 
experience increased physical and psychological 
insecurity and separation from one another, 
and people experiencing homelessness are 
disproportionately likely to suffer from electoral 
disenfranchisement, violence, and many other 
harms. 

3. Criminalization inflicts indignities and violations 
on homeless people generally, but its harms 
are particularly acute for homeless people 
who experience one or multiple intersecting 
forms of discrimination in U.S. society. The 
violations described in this report, from voter 
disenfranchisement to family dissolution, are 
especially severe for people of color, immigrants, 

gay, lesbian, bisexual, and transgender (LGBT) 
people, people with disabilities, and others who 
are especially subject to discrimination by private 
actors and law enforcement officials. These 
populations are among the most likely to be 
rendered homeless, and are often subject to the 
harshest treatment when that occurs.

4. Left with minimal state protection in extremely 
vulnerable positions, many homeless people 
must undertake self-made solutions, such as 
forming alterative communties like tent cities,4 
creating self-designed sanitation processes,5 
or using public space to perform basic bodily 
functions when there is nowhere else to go. And 
yet individuals engaging in self-help measures are 
often penalized through ordinances that prohibit 
the use of public space for these activities,6 
seek to render homelessness invisible,7 and aim 
to dissolve communities created by homeless 
people to counter the isolation and vulnerability 
they often face.8  Given the relative wealth of the 
United States,9 the consistent lack of support 
afforded to this deeply vulnerable population is 
particularly troubling. It is even more troubling 
that homeless people, when failed by the lack 
of a state safety net, are routinely penalized for 
designing self-help solutions to ensure their 
basic survival. Indeed, the criminal penalties 
associated with the activities of homelessness 
deepen vulnerabilities, making it more difficult 
for homeless people to find adequate housing 
or economic opportunity. The U.S. government 
has already recognized that criminalization is 
poor public policy, and some states have taken 
positive steps in passing “Homeless Bills of 
Rights,” but punitive laws and ordinances persist 
at local levels. Ending criminalization by state 
and local governments is a key step in reducing 
this vulnerability; ensuring the human right to 
adequate housing is the ultimate solution.

5. Recent statements by U.N. Special Rapporteurs 
represent a growing international consensus 
that criminalization of homelessness is both 
discriminatory and raises concerns of cruel, 
inhuman, or degrading treatment.11 We 
respectfully suggest the Committee join this 
consensus and make the following Concluding 
Observations on the U.S. government report:
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A. Positive aspects:

The Committee welcomes the report of 
the USICH, Searching Out Solutions (2012), 
acknowledging that criminalization of 
homelessness constitutes discrimination and 
cruel, inhuman, and degrading treatment or 
punishment in violation of the ICCPR and CAT.

B. Principle subjects of concern and 
 recommendations

The Committee notes with concern reports 
that homeless people in the United States are 
routinely and disproportionately criminalized 
for essential human functions and behaviors 
they have no choice but to perform in 

I. CRIMINALIZATION OF HOMELESSNESS VIOLATES ICCPR RIGHTS

6. Homeless people in the United States routinely 
and disproportionately experience violations 
of their civil and political rights in violation of 
Articles 2, 9, 17, 21 and 26 of the ICCPR, which 
require that all persons enjoy equal protection of 
the laws, regardless of property or other status.12

7. Many of the estimated 3.5 million homeless 
people in the United States regularly face 
discriminatory treatment and basic deprivations 
of human rights simply because they are 
homeless.13 Indeed, they are often explicitly 
targeted for adverse treatment on the basis of 
their poverty or lack of housing as communities 
seek to sweep “undesirable” residents out of 
public view. A significant number of jurisdictions 
routinely and discriminately target homeless 
people under ordinances which prohibit 
particular behaviors—for example, obstructing 
sidewalks, loitering, panhandling, begging, 
trespassing, camping, being in particular places 
after hours, sitting or lying in particular areas, 
sleeping in public, erecting temporary structures, 
storing belongings in public places, or urinating 
in public.14 These laws are passed and enforced 
despite the national and local shortage of shelter 
space to meet even the emergency needs of 
homeless people, penalizing individuals for 
activities they have no choice but to engage 
in due to their homelessness.15 Under these 
laws, homeless people are regularly cycled 
through prisons and jails, which exacerbates 
discrimination, exclusion, and violation.16

8. Anti-homelessness ordinances and laws are 
common—and worse, their use is growing.17 They 
implicitly or explicitly target homeless people 
and are typically enforced in a discriminatory 
fashion.18 

A. Criminalization of Homelessness Constitutes 
Cruel, Inhuman, and Degrading Treatment

9. Criminalization of homelessness and its 
associated activities in public space, when people 
have nowhere else to go, deprives individuals 
of safe, legal, and dignified opportunities to 
perform necessary human functions, such as 
sleeping, eating, urinating, and defecating.  This 
deprivation constitutes a violation of the Article 7 
rights of homeless people.19 

10. The U.S. government should be commended 
for its 2012 recognition that criminalization of 
homelessness may “violate international human 
rights law, specifically the Convention Against 
Torture and the International Covenant on Civil 
and Political Rights,” and for actively engaging 
with NGOs to discuss criminalization in the 
context of the ICCPR review.20 Yet the federal 
government’s recognition that criminalization of 
homelessness is poor public policy and contrary 
to its legal obligations has not translated to 
improved treatment of homeless people in 
many communities. We urge the Committee to 
recognize that the widespread criminalization of 
homelessness represents an Article 7 violation.

public due to lack of available housing or 
shelter space (Articles 2, 7, 9, 17, 21 and 
26). The State Party should take immediate 
measures to eliminate the criminalization of 
basic life activities where homeless people 
have no choice but to perform them in 
public, and cease disparate enforcement of 
other laws that adversely affect homeless 
people. Federal agencies should promulgate 
guidance for communities emphasizing the 
negative consequences of criminalization, 
provide incentives for decriminalization 
and constructive alternative approaches, 
discontinue their funding of local law 
enforcement practices that criminalize 
homelessness, and investigate and prosecute 
criminalization policies or enforcement 
wherever they occur. 
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11. A 2012 U.S. government report found that 
indicators of both homelessness and the 
criminalization of homelessness have increased 
steadily in recent years.21 For example, 33% of the 
235 cities surveyed for a 2009 report cited by the 
U.S. government had an anti-camping ban for 
least some public areas, and 17% had a citywide 
ban, effectively making these cities partial or total 
“no homeless” zones. Thirty percent prohibited 
sitting or lying in public places, 47% prohibited 
“loitering”, and 47% prohibited begging in at least 
some public places.22 A subsequent 2011 report 
found that, since the data was collected in 2009, 
there had been a 7% increase in prohibitions 
on begging or panhandling, a 7% increase in 
prohibitions on camping in public places, and 
a 10% increase in prohibitions on loitering in 
particular public places.23 Furthermore, the 
majority of local jurisdictions in the United States 
criminalize public performance of at least some 
basic human functions—for example, eating, 
sleeping, urinating or defecating, and storing 
belongings—without providing alternatives.24

12. Because of the severe deficit of affordable 
housing in the United States25 and insufficient 
housing or shelter options, many indigent 
people simply have no private place to perform 
these functions. Barred by municipalities from 
engaging in the most basic human functions 
without an alternative, thousands of homeless 
people find themselves caught in intolerable 
situations. Moreover, one facet of treating 
shelter accommodation as if it is adequate 
housing is the criminalization of people who 
choose not to go into shelters. Thus, while 
eliminating criminalization measures or halting 
their enforcement is an immediate solution, the 
ultimate solution is implementing the human 
right to adequate housing so no person need face 
the degrading choices imposed on those living 
on the streets. 

13. For example, according to a complaint filed 
in 2009, in Boise, Idaho, “anywhere from 
2,000 to 4,500 people are homeless on any 
given night, while area shelters only have 
beds for approximately 300 and . . . space for 
approximately 400 more to sleep on mats on the 
floor.”26 During the three years in which Boise 
resident Brian Carson has been homeless, he, like 
many local homeless people, has been frequently 
turned away from local shelters because they 
were at capacity. According to a class action 
complaint filed on behalf of the city’s homeless 
community,

On or about May 6, 2009, Carson 

received a disorderly conduct 
citation for sleeping in public. He 
had unsuccessfully attempted 
to find shelter the previous 
evening and eventually became 
so tired that he fell asleep next 
to a building in downtown Boise. 
He was awoken early the next 
morning by a kick from a Boise 
police officer. The officer issued 
Carson a disorderly conduct 
citation and told Carson that if 
he allowed him to sleep outside, 
others would do the same, which 
would be a “mess.” Carson did 
not engage in any conduct that 
was disorderly, he was merely 
sleeping in a public place. The 
officer arrested Carson because 
of a warrant associated with a 
previous citation, and Carson 
spent two days in jail. He was 
billed $50 for this period of 
incarceration, which he cannot 
afford to pay. He also has 
additional outstanding fines 
from previous citations that he 
cannot pay. Carson was recently 
convicted of the disorderly 
conduct charge and served four 
days incarceration. Carson fears 
that he will receive additional 
citations for sleeping in public 
places that will interfere with his 
ability to find employment and 
housing. He does not have the 
money to pay additional criminal 
fines.27

14. As detailed in the same lawsuit, another homeless 
Boise resident, Lawrence Lee Smith,“ often sleeps 
along the Boise River and in other out-of-the-
way areas in Boise.” Mr. Smith is homeless in 
part because he “suffers from degenerative joint 
disease of his left hip and knee that prevents 
him from engaging in his former employment in 
construction and sprinkler installation.” He does 
not stay at the Boise Rescue Mission because it 
conflicts with his religious beliefs. In 2007, he 
received two anti-camping citations for sleeping 
at a secluded location along the Boise River. 
He was convicted of violating the ordinance 
and served a total of 100 days in jail for the two 
citations.28

15. In St. Petersburg, Florida, advocates filed a 2009 
class action complaint on behalf of the city’s 
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homeless, who were routinely penalized for using 
public space to perform basic bodily functions 
when they had nowhere else to go. For example, 
many public bathrooms are closed during the 
night, and Florida’s disorderly conduct statute 
may be used against people engaging in public 
urination. As a result, homeless people in St. 
Petersburg have no legal option for urinating 
or defecating during many hours of each day. 
For William Shumate, who has diabetes, it is 
difficult to go through the night without using 
the bathroom. At about 1 a.m. on November 
1, 2007, Mr. Shumate needed to urinate and, 
without public restrooms accessible, went to 
do so near the City Hall building. Mr. Shumate, 
who was then age 60, was arrested and fined 
$300 for “disorderly conduct,” based on his public 
urination.29 Jo Anne Reynolds, also named in 
the 2009 suit, was homeless and had kidney 
problems that also made it difficult to get 
through the night. As a result, she refrained from 
drinking water in the evenings because it was the 
only way she could ensure she would avoid arrest 
for public urination.30 Although St. Petersburg has 
opened new shelter options, it simultaneously 
destroyed many of the tent cities that people in 
homelessness used as sleeping options of last 
resort.31 Furthermore, St. Petersburg, like many 
cities, has not addressed the criminalization 
of people who do not have access to shelter. 
The city continues to penalize people who 
panhandle, sleep, or store goods in many areas 
of the city,32 and as recently as March 2013, 
homeless activists in St. Petersburg complained 
that police continued to harass homeless people, 
using pretexts as minor as violations of an open 
container ordinance to arrest them.33

16. Criminalization of basic bodily functions when 
people have no other space to perform them 
can constitute cruel, inhuman, and degrading 
treatment in violation of Article 7. A report from 
the U.N. Special Rapporteur on extreme poverty 
and human rights found that such criminalization 
leaves homeless people with “no viable place 
to sleep, sit, eat or drink . . . [and] can thus have 
serious adverse physical and psychological 
effects on persons living in poverty, undermining 
their right to an adequate standard of physical 
and mental health and even amounting to cruel, 
inhuman or degrading treatment.”34 Statements 
from other international authorities and the U.S. 
government reflect a growing consensus that the 
criminalization of homelessness often constitutes 
cruel, inhuman, or degrading treatment or 
torture.35 

17. Public space frequently functions as the site of 
last resort for people in homelessness to perform 
basic bodily functions. A 2011 report by the U.N. 
Special Rapporteur on the human right to safe 
drinking water and sanitation found that “[b]
ecause evacuation of the bowels and bladder is a 
necessary biological function and because denial 
of opportunities to do so in a lawful and dignified 
manner can both compromise human dignity and 
cause suffering, such denial could, in some cases 
(e.g., where it results from deliberate actions 
or clear neglect) amount to cruel, inhumane or 
degrading treatment.”36 Statutes that criminalize 
basic bodily functions in public spaces in the 
absence of alternatives represent deliberate state 
action that deprives people of the opportunity to 
perform their “necessary biological function[s] . . . 
in a lawful and dignified manner.”37

18. The State Party should undertake additional 
measures to foster policies that reduce rates 
of homelessness. Empirical studies show 
that criminalization prolongs and increases 
homelessness, and creates a correctional-system-
to-homelessness cycle with astronomical costs 
to governments.38 Criminalization also misdirects 
state resources away from more effective (and 
cost-effective) short- and long-term solutions 
such as shelters and transitional housing, as well 
as permanent supportive housing and affordable 
housing programs,39 all of which are more likely to 
represent an exit from homelessness and reduce 
the number of people living on the streets.40 
Thus, policies in many parts of the United States 
increase homelessness and exposure to cruel, 
inhuman, and degrading conditions rather than 
working to reduce them.

19. In practice, criminal convictions—even for minor 
offenses like loitering—can carry erect serious 
and lasting barriers to social integration and 
economic well-being. It is well-documented 
that employers are more likely to discriminate 
against those with criminal records. 41 Periods of 
unexpected imprisonment prevent homeless 
workers from showing up to their job, and may 
cost them opportunities to obtain shelter42 or 
eligibility for benefits like public housing.43 In 
2011, following commitments made during 
the Universal Periodic Review, the Department 
of Housing and Urban Development (HUD) 
issued a letter to Public Housing Authorities 
(PHAs) recommending they reduce exclusion 
from public housing for ex-offenders to the 
statutory minimum.44 Despite this, many 
PHAs continue to bar many ex-offenders from 
eligibility.45 The severity and disproportionally 



9National Law Center on Homelessness & Poverty

Cruel, Inhuman, and Degrading: Homelessness in the United States 
under the International Covenant on Civil and Political Rights

of the consequences imposed on people who 
must perform necessary bodily functions in 
public because they lack other options further 
constitutes cruel, inhuman and degrading 
treatment.

20. The United States should be commended 
for recognizing at the national level that 
criminalization is ineffective public policy,46 but 
it has yet to take sufficient action to ensure that 
individuals’ rights are protected from abuse by 
state and local governments. Unfortunately, 
both the Department of Justice (DOJ) and 
HUD continue to fund municipal programs 
that criminalize homelessness.47 Both agencies 
should generate enforceable standards against 
criminalization of homelessness and structure 
the grant-making process so as to incentivize 
alternatives to criminalization.  Further, the DOJ’s 
Civil Rights Division should explore ways to use 
current domestic civil rights laws to investigate 
and to enforce the civil and political rights of 
persons  discriminated against by municipalities 
on account of homelessness.

21. In the absence of strong federal enforcement, 
local governments continue to enact 
restrictive ordinances that exacerbate extreme 
hardships, and state and local courts have ruled 
inconsistently on whether criminalization of 
homelessness violates prohibitions on “cruel 
and unusual punishment” under the Eighth 
Amendment of the U.S. Constitution.48 As a result, 
individuals living in homelessness in different 
jurisdictions must contest laws separately. While 
some courts have provided relief for individual 
plaintiffs or communities, these rulings demand 
time and effort from some of the country’s 
poorest and most vulnerable people, and have 
been insufficient to bring the United States into 
compliance with Article 7. 

22. The U.S. government’s 2012 recognition that 
criminalization may violate the country’s ICCPR 
and CAT obligations represented the first time 
any government agency recognized domestic 
practices toward homeless people as potential 
sources of a treaty violation.49 Numerous 
Special Rapporteurs have similarly condemned 
criminalization of homelessness as cruel, 
inhuman, and degrading treatment.50 We urge 
the Committee to confirm and build on this 
understanding with a concluding observation 
recognizing the criminalization of homelessness 
as a violation of Article 7 in addition to other 
Articles.

B. Criminalization of Homelessness Interferes with 
the Right to Freedom of Assembly

23. Criminalization interferes with the right to 
freedom of assembly protected under Article 
21. Article 21 protects “intentional, temporary 
gatherings of several persons for a specific 
purpose.”51 Assembly by people in homelessness 
serves many purposes, including safety, 
community formation, expression, and access 
to services. Unjustified restrictions on the use of 
public space by homeless people undercuts their 
ability to enjoy these basic human goods.

24. Homelessness creates extremely precarious 
situations, and the right to assemble enables 
homeless people to mitigate some forms of 
physical and psychological vulnerability by giving 
and receiving support, sharing resources, and 
protecting one another. An analysis of tent cities, 
a form of community constituted by and for 
homeless people in the United States, found that, 
“[i]n tent cities, homeless individuals are able to 
constitute a community in which they can find 
companionship, respect, safety, autonomy, and 
a sense of dignity.”52 Yet such communities are 
often specifically targeted for removal. In 2007, 
for example, police in St. Petersburg, Florida, 
forcibly evicted people from a tent city and used 
box cutters and blades to slash (and permanently 
destroy) twenty of their tents.53

25. Moreover, many ordinances that allow police 
to disperse gatherings, such as anti-loitering 
laws or “no-sit, no-lie” ordinances, are often 
disproportionately used against homeless 
people, especially in areas where merchants, 
residents, or tourists are likely to encounter 
them.54 This erasure of homelessness from places 
of visibility also interferes with the expressive 
power associated with the freedom of assembly. 
While people with access to resources have many 
avenues to publicly communicate their interests, 
homeless people have few opportunities to 
assert their visibility in the public sphere. One 
report on tent cities found that “[h]omeless 
encampments, while of course often a matter of 
necessity, are also a form of protest—a refusal 
to remain invisible.”55 Prohibitions on the uses of 
public space by the indigent are troubling not 
only because of the direct hardships they impose, 
but also because they deny homeless people one 
of the few public forums where their concerns 
might be conveyed, discussed, and addressed.

26. Under Article 21, international legal authorities 
have affirmed a presumption in favor of 
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allowing assemblies and observed that peaceful 
assembly should not be restricted for reasons 
other than those outlined in human rights law.56 
The U.S. government itself has recognized that 
criminalization does not reduce homelessness 
or protect public order,57 and ordinances that 
restrict the assembly of homeless people cannot 
usually be justified by a public policy balancing 
test. Unfortunately, most jurisdictions forego any 
public discussion of homeless people’s rights or 
visible efforts to balance competing interests, 
treating homeless people not as stakeholders, but 
as nuisances whose presence should be restricted 
or managed.58

C. Criminalization of Homelessness Undermines 
the Right to Liberty and Security of the Person and 
Protections Against Arbitrary Arrest and Detention

27. Regulations and practices that criminalize 
behavior that homeless people cannot avoid 
routinely result in unjustified arrests under 
Article 9. The consequences of these punitive 
measures, which are often selectively enforced 
against homeless people, far outweigh the 
societal benefits they allegedly produce.59 These 
deprivations of homeless people’s liberty are 
disproportionate, unfair, and irregular, violating 
Article 9’s protection against arbitrary arrest and 
detention. The Committee has recognized that 
Article 9 provisions specifically protect against 
vagrancy laws targeting the poor.60

28. The criminalization of homelessness violates 
Article 9 in two ways. First, jurisdictions  
penalize behavior, such as sleeping and bodily 
functions, that homeless people must engage 
in, thereby restricting their liberty in a manner 
disproportionate to any purported justification. 
Second, jurisdictions enforce these laws and 
practices in an arbitrary and selective manner 
against homeless people. 

i. Measures that criminalize homelessness violate Article 
9 because they inflict harm disproportionate to their 
purported ends.
 
29. The Special Rapporteur on extreme poverty and 

human rights has warned that “[s]tates must only 
have recourse to deprivation of liberty insofar as 
it is necessary to meet a pressing social need, and 
in a manner proportionate to that need.”61  Under 
Article 9, the State may legitimately deprive 
someone of his or her liberty only if it is done in 
the appropriate manner and for commensurate 
ends.62 To this end, Article 9.1 protects individuals 
from “arbitrary arrest and detention.”63 Yet 

criminalization frequently results in deprivations 
of liberty and penalties that are disproportionate 
to the harm alleged or purported social gain.

30. Many justifications are offered for anti-
homelessness ordinances, such as preventing 
crime, safeguarding commerce, and preserving 
aesthetics.64 However, criminalization ineffectively 
addresses these goals;65 the temporary arrest and 
detention of homeless individuals will not deter 
them from continuing to sleep, sit, and beg in 
public because they must engage in this behavior 
to survive, and have no alternative means to do 
so.66 

31. The justifications for these laws and practices 
are fundamentally flawed; “in most cases the 
presence of people sleeping, sitting, or lying 
down in public places or peacefully soliciting 
alms cannot reasonably be deemed a direct 
threat to public health or safety.”67 For example, 
in Bell v. City of Boise, homeless individuals in 
Boise, Idaho, brought suit to challenge two of the 
city’s municipal codes that prohibited camping 
and sleeping in public places despite the fact 
that these activities did not cause a threat to the 
public.68 Janet Bell, one of the homeless plaintiffs, 
received her first of multiple citations simply for 
sitting on a riverbank with another individual.69 
Brian Carson, also of Boise and discussed in 
paragraph 13, supra, received a disorderly 
conduct citation that ended in his arrest, even 
though he “did not engage in any conduct that 
was disorderly, he was merely sleeping in a public 
place.”70 The city targeted many other homeless 
individuals in this manner for harmless behavior.71

32. The vulnerability of homeless people should be 
taken into account when examining whether 
the goals of criminalizing measures warrant an 
infringement on their right to liberty. As the 
Special Rapporteur on extreme poverty and 
human rights noted, the negative effects of 
detention and incarceration on people living in 
poverty are substantial: 

Detention not only means a 
temporary loss of income, but 
also often leads to the loss of 
employment, particularly where 
individuals are employed in the 
informal sector. The imposition 
of a criminal record creates an 
additional obstacle to finding 
employment. Detention and 
incarceration, even for minor non-
violent offenses, will often result 
in the temporary of permanent 
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withdrawal of social benefits 
or the denial of access to social 
housing, for both the detainee 
and his or her family.72 

33. As the Special Rapporteur has observed, 
homeless people suffer severe consequences 
from having an arrest or minor offense on 
their record. Criminalization measures are 
counterproductive because they create the 
many obstacles to overcoming homelessness 
listed in paragraphs 18-19, supra. This violates 
the prohibition against arbitrary arrests and 
detentions, which is to be interpreted broadly;73 
“[c]ases of deprivation of liberty provided for 
by law must not be manifestly disproportional, 
unjust or unpredictable.”74 Given the flawed 
justifications for criminalization, as well as 
the magnitude of the harm that arrests and 
citations inflict on homeless people, the laws and 
practices of the United States are undeniably 
disproportionate,75 and we respectfully urge the 
Committee to denounce them as arbitrary. 

ii. Criminalization measures violate Article 9 when they 
are applied selectively and arbitrarily 

34. Another problematic aspect of criminalization 
is the selective enforcement of public space 
ordinances against homeless people. Article 9 
requires that “the specific manner in which an 
arrest is made must not be discriminatory and 
must be able to be deemed appropriate.”76  Article 
9’s prohibition on arbitrariness extends beyond 
legislators to enforcement authorities: “It is not 
enough for deprivation of liberty to be provided 
by law. The law itself must not be arbitrary, and 
the enforcement of the law in a given case must 
not take place arbitrarily.”77

35. Authorities in the United States regularly 
target homeless people through seemingly 
neutral ordinances.78 A 2011 survey of 
persons experiencing homelessness found 
that the majority of respondents believed 
they are disproportionately targeted by law 
enforcement.79  For example, one of the homeless 
plaintiffs in Bell v. City of Boise, Lawrence Lee 
Smith, received two citations from the same 
policeman for setting up a tent; “[b]ecause he 
was sleeping deep in the woods and could not be 
observed from any public path, [Smith] believes 
that the officer sought him out.”80 Indeed, a 
recently passed ordinance in Columbia, South 
Carolina would ban homeless persons from 
downtown, force them to relocate to a shelter 
out of town, station a police officer between 

the shelter and the city to prevent homeless 
persons from returning to the city, and provide a 
telephone number so residents can specifically 
report homeless people to be picked up by police 
for simply walking on the street in the downtown 
area.81

36. The result is that people with the least access to 
resources and defense are particularly vulnerable 
to having their rights violated. The U.N. Special 
Rapporteur on extreme poverty and human 
rights has warned that people living in poverty 
are

disproportionately subjected 
to police powers to impose 
anti-social behaviour and move-
on orders, and public safety 
laws allowing police to “stop 
and search” individuals. These 
measures are often widereaching 
and subject to considerable 
discretion on the part of police 
officers, who make subjective 
judgements that do not need 
to meet a high burden of 
proof. Overwhelmingly, these 
regulations are targeted at the 
marginalized and most vulnerable 
and the areas and communities in 
which they live.82

37. The Special Rapporteur was critical of how 
“law enforcement officials often use ‘poverty’, 
‘homelessness’ or ‘disadvantage’ as an indicator 
of criminality,”83 rather than actual or alleged 
criminal activity. We urge the Committee 
to recognize that when law enforcement 
disproportionately targets individuals due to 
homelessness, the United States violates Article 
9’s protection against arbitrary application of the 
law. 

D. Criminalization Violates the Right to Privacy

38. Homeless people by definition exist in the 
public sphere, where they “have to face a 
consistent suspicion and scrutiny because they 
are consistently visible.”84 What little privacy a 
homeless person enjoys rests on their personal 
belongings and makeshift dwellings. However, 
many U.S. jurisdictions have enacted measures 
that invade even this modicum of privacy, 
including cleaning sweeps that result in “the 
often arbitrary seizure and frequent destruction 
of homeless people’s personal property . . . 
Belongings are seized while homeless people are 
asleep, momentarily away from their possessions, 
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or under arrest.”85 These sweeps are prevalent 
throughout the United States.86 In 2012, Los 
Angeles, California, faced its fifth lawsuit since 
1987 over the city’s practice of seizing homeless 
people’s property during cleaning sweeps.87 
Although the court issued a preliminary 
injunction to halt these sweeps,88 this has not 
stopped the searches and seizures of homeless 
people’s valuable property. In the past, Los 
Angeles has continued this practice despite an 
existing injunction.89 

39. Public authorities often claim that the cleaning 
sweeps serve important public purposes. For 
example, the city of Seattle, Washington, justified 
its sweeps by arguing that encampments 
represent a danger to public health and safety.90 
The city focused on these concerns instead 
of addressing the underlying causes of the 
encampments, such as the lack of shelter space. 

40. The repercussions of the sweeps alone are 
significant enough to render them unreasonable, 
regardless of their alleged purpose. For example, 
during sweeps in Fresno, California, police 
destroyed homeless people’s personal property 
such as medicine and clothing.91 The loss of 
property can have profound ramifications for a 
homeless individual’s health.92 

41. Because the detrimental effects of sweeps on 
homeless people are out of proportion with 
the alleged governmental purpose, they violate 
the privacy rights of homeless people. Article 
17 limits the manner in which the State can 
interfere with the right to privacy. The specific 
prohibition of “arbitrary” interference extends 
the right to privacy beyond interferences that 

are provided for by law. It adds a protection 
against “capriciousness”93, since “regardless of 
its lawfulness, arbitrary interference contains 
elements of injustice, unpredictability and 
unreasonableness.”94 Indeed, the Committee has 
recognized: 

[T]he concept of arbitrariness is 
intended to guarantee that even 
interference provided by the law 
should be in accordance with the 
provisions, aims and objectives 
of the Covenant and should be, 
in any event, reasonable in the 
particular circumstances.95 

42. Thus, the proportionality standard inquires 
into whether enforcement “had a purpose that 
seems legitimate on the basis of the Covenant 
in its entirety, whether it was predictable in the 
sense of rule of law and, in particular, whether 
it was reasonable (proportional) in relation to the 
purposes to be achieved.”96 Furthermore, the right 
to privacy “dictates that State interference be 
restrained and the principle of reasonableness 
be respected even with conduct that has certain 
effects upon the common good (e.g., vagrancy, 
begging, prostitution, etc.)”97 

43. Since the United States fails to provide homeless 
people with adequate shelter, they have no 
choice but to live on the streets. Makeshift 
encampments, such as the tent cities described 
above, add security and privacy to an otherwise 
haphazard existence. Under Article 17, the harsh 
repercussions that sweeps impose on homeless 
people are disproportionate to the ends of 
cleaning up public spaces and are a violation of 
the homeless population’s right to privacy. 

II. VIOLATIONS OF THE RIGHT TO THE FAMILY

44. Families represent “the fastest growing segment 
of the homeless population in the United 
States.”98 In 2009, “more than 535,000 families 
sought shelter over the year – a 13% increase 
from 2007. Over 238,000 families were counted 
as homeless on a single night.”99 Families facing 
homelessness often have little choice but to 
separate. 

45. The right to family is widely protected under 
international law.100 The ICCPR addresses the right 
in two ways: Article 17 includes it in the right to 
privacy,101 and Article 23 further emphasizes that 
the State and society owe protection to the family 

because it is “the natural and fundamental group 
unit of society.”102 Rather than protecting the right 
of homeless families to stay together, however, 
U.S. laws and practices thwart family unification. 

A. Homeless people’s right to family is violated 
when shelters discriminate based on gender and/or 
familial status. 

46. Shelters that impose regulations based on sex 
or familial status threaten family integrity. Since 
most shelters in the United States are segregated 
by sex,103 fathers rarely have the option of staying 
with their family.104 Furthermore, mothers may 
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be separated from their adolescent sons, since 
“[f ]amilies with adolescent males are more likely 
to be excluded than individuals with records of 
child abuse; one study found that 40% of family 
shelters exclude families because of the presence 
of adolescent males.”105 Thus, families have a 
choice of either foregoing shelter altogether, or 
separating fathers and teenage males from other 
relatives.106 These separations may last a long 
time, since families stay in shelters for an average 
of nearly six months.107 

47. The U.S. government should be commended for 
addressing this problem by forbidding family 
separation in shelters through the HEARTH Act 
of 2009.108 Although most homeless shelters 
are private organizations, most receive funding 
from the federal government.109 HUD has the 
ability to enforce the HEARTH Act and prevent 
federally-funded family shelters from excluding 
teenage males, by asking questions in their 
grant reports, requiring proof of compliance 
for grant applications, including requirements 
in regulations, and investigating where reports 
of non-compliance are raised. The Committee 
should encourage the United States to monitor 
and increase compliance at the local and federal 
levels. Even if they do, however, the prevalence 
of sex-segregated shelters means that fathers will 
continue to be separated from their family. 

B. Homeless people’s right to family is violated 
when they are disproportionately affected in child 
custody procedures. 

48. In some homeless families, the State forcibly 
removes children because of “neglect.” 
States’ definitions of neglect often resemble 
characteristics of poverty and homelessness,110 
placing homeless families at increased risk of 
separation.111 Furthermore, two-thirds of the 
states admit that they lack appropriate supportive 
services for families,112 which could protect these 
families from having their children removed 
because of neglect. Only twelve of fifty states 
and the District of Columbia have recognized this 
contradiction by adopting an explicit provision 
“that declares a parent’s financial inability to 
provide basic necessities, like stable housing, for 
children does not, in [and] of itself, constitute 
child neglect.”113 In most states, “poverty can be 
the sole cause for state intervention, findings of 
child neglect, and family separation. Colorado 
even cites homelessness as a reason for finding 
neglect.”114 

49. The states’ broad and inconsistent definitions of 

child neglect lead to governmental infringement 
on homeless people’s right to family, with 
detrimental repercussions for the parents and 
especially the children. For example, two recent 
studies 

measured arrest rates, imprisonment, 
teen motherhood, employment, and 
earnings for children who were placed 
into foster care. These studies found that 
similarly situated children who are on 
the margin of being placed in foster care 
and who remain at home, even without 
receiving services, have better long-term 
outcomes than children who are placed 
in foster care.115  

Placing a child in foster care is not always in the 
child’s best interests and thus not a sufficient 
reason for the State to break up a family. 
Homeless people are further disadvantaged 
by the obstacles to counsel they encounter.116 
Poor families, whose very lack of resources is 
exemplified by the finding of neglect, “should not 
be expected to pay for legal assistance in child 
neglect proceedings which may be erroneously 
initiated.”117 Although most states have enacted 
the right to counsel in these proceedings, this 
right remains discretionary in about twelve 
states,118 which shows “how fragile the statutory 
right to counsel remains . . . [A] parent’s ability to 
receive assistance of counsel may depend on the 
county where he or she lives or the current fiscal 
situation.”119

50. The structure of federal funding for child welfare 
encourages placement in foster care instead of 
other supportive services. States “receive federal 
funding to support foster care placements, but 
receive little money to provide services to keep 
children out of foster care or safely reunify their 
families after a removal to foster care.”120 Thus, 
placing children in foster care defers costs from 
the state to the federal level, which incentivizes 
state agencies to promote family disintegration. 
However, this practice actually ineffectively 
allocates State resources, as foster care costs 
significantly more than keeping a family 
together.121 

51. The Committee has found that the “right to found 
a family implies, in principle, the possibility to 
procreate and live together.”122 Furthermore, it 
“implies the adoption of appropriate measures . 
. . to ensure the unity or reunification of families, 
particularly when their members are separated 
for political, economic or similar reasons.”123 
Therefore, the State’s obligation goes beyond 
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abstention from interfering with the family. 
Rather, the right to family includes a broader, 
positive obligation to actively support family 
integrity, which is appropriate under the widely 
held conception of the family as society’s 
foundation.124 When the United States follows 
laws and practices that obstruct the integrity 
of homeless families, it violates the children’s 
and parents’ rights under Article 17 and Article 
23. Instead, the U.S. government should adjust 
laws governing federal financing of the child 
welfare system to allow states to keep families 
together and safe, and should assist families in 
meeting their basic needs rather than removing 
children from their homes and penalizing the 
homelessness of their parents. 

52. U.S. laws increasingly disenfranchise homeless 
people by making voting contingent upon proof 
of identification, citizenship, or residency.125 
Although legislation varies from state to state, all 
of these restrictive voting laws deprive homeless 
people of their right to political participation.126

53. Many jurisdictions predicate voting on the 
presentation of photo identification, and use 
of this practice is increasing. Until 2011, only 
two states imposed strict photo identification 
requirements in order to vote.127 In anticipation 
of the U.S. elections in 2012, legislation requiring 
certain types of photo identification in order 
to vote was introduced in at least thirty-four 
states, and passed into law in nine states.128 The 
documentation needed to obtain identification 
is typically tied to housing.129 Homeless people 
are particularly unlikely to possess such 
identification, both because of the requirements 
and the costs involved.130 

54. For example, Wisconsin’s recent voter ID law, only 
allows would-be voters to present select forms of 
identification—such as a driver’s license, state ID 
card, or passport—but will not accept Veteran’s 
Identification Cards, government benefit cards, 
or other state-issued IDs.131 To obtain a state ID 
card in Wisconsin, first-time applicants must 
provide proof of name and date of birth, proof of 
identity, proof of citizenship or resident status in 
the US, proof of Wisconsin residency, and a Social 
Security number.132 Low-income voters are unable 
to vote if they do not have the $15 needed 
to obtain a copy of their birth certificate,133 or 
are unable to pay fees of up to $200 to amend 

III. VIOLATIONS OF THE RIGHT TO VOTE

their birth certificate.134 Voters must produce a 
utility bill from the past thirty days, a paycheck 
or pay stub, an account statement from a bank 
in Wisconsin, or mortgage documents, which 
homeless people are extremely unlikely to 
possess.135 Officials at both the issuing agency 
and polling places also erroneously tell voters 
that their ID must reflect their current address, 
which disproportionately disenfranchises those 
without stable housing.136

55. Other jurisdictions require that a person produce 
proof of citizenship in order to vote or register 
to vote,137 or impose residency requirements, 
which disenfranchise migratory or seasonal 
residents as well as long-term residents who 
cannot prove the duration of their residency.138 To 
prove residency, federal law requires that a voter 
present either photo identification or “a copy of a 
current utility bill, bank statement, government 
check, paycheck, or other government document 
that shows the name and address of the voter.”139 
The laws of individual states are even stricter.140 
Although the Committee has insisted that “[i]
t is unreasonable to restrict the right to vote on 
the ground of . . . property requirements,”141 U.S. 
states continue to propose and pass laws that 
virtually require people to have housing in order 
to exercise their political rights.

56. Article 25 guarantees the right to political 
participation, including the right to vote.142 The 
Committee has affirmed that the state has an 
obligation to ensure that its citizens are able 
to vote, whether or not the state is responsible 
for the conditions that might deter or prevent 
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populations from voting.143 The Committee has 
clarified what this requires from state parties: 

States must take effective 
measures to ensure that all 
persons entitled to vote are able 
to exercise that right. Where 
registration of voters is required, 
it should be facilitated and 
obstacles to such registration 
should not be imposed. If 
residence requirements apply 
to registration, they must be 
reasonable, and should not be 
imposed in such a way as to 
exclude homeless person from 
the right to vote.144

57. In recent years, however, jurisdictions in the 
United States have made it harder, not easier, for 
homeless people to exercise this basic right. The 
United States must eliminate voting requirements 
that discriminatorily target homeless people 
in order to comply with the State’s ICCPR 
obligations, and the DOJ should continue to 
challenge Voting Rights Act violations, including 
among homeless persons rights.  

IV. DISCRIMINATION

58. Criminalization measures discriminate against 
homeless people on the basis of their status or 
property. Discrimination also affects homeless 
subpopulations, such as racial minorities, women, 
and transgender people, in unique ways. 

59. The United States has signed and ratified the 
International Convention on the Elimination of 
All Forms of Racial Discrimination, which calls on 
states to eliminate racial disparities in the right 
to housing.145 The Committee and the Special 
Rapporteur on racism have condemned the 
racially disparate aspects of homelessness in 
the United States as a human rights violation.146 
Nonetheless, stark disparities persist. The 2010 
Census estimated that roughly 25.2% of the U.S. 
population is nonwhite,147 but non-white people 
represent about 60% of homeless people in 
shelters.148 The disparate impact of homelessness 
also falls unevenly within the larger population of 
people of color.149 

60. Too often, U.S. laws and policies perpetuate 
these inequalities. Laws criminalizing 
homelessness tend to target minorities; as 
the Special Rapporteur on racism has noted, 
“the enforcement of minor law enforcement 
violations . . . take[s] a disproportionately high 
number of African American homeless persons 
to the criminal justice system.”150 Policymaking 
has also had racially disparate effects. States 
and municipalities cutting budgets during the 
recession have placed black and Latino families 
at a particularly high risk of homelessness; for 
example, New York State recently eliminated 
housing assistance rental vouchers for 8,000 

households that were overwhelmingly black or 
Latino.151 Racial and ethnic minorities face barriers 
in accessing education, employment, health care, 
housing, and social services that interact with 
residential segregation, patterns of incarceration, 
and intergenerational poverty to make minority 
communities more susceptible to becoming or 
remaining homeless.152 The Committee has called 
upon the United States to implement “adequate 
and adequately implemented policies, to bring an 
end to such de facto and historically generated 
racial discrimination.”153 Such policies are still 
urgently needed.

61. Homelessness also has gendered dimensions that 
must be addressed under the ICCPR. According 
to the Committee, “[s]tates parties should address 
the ways in which any instances of discrimination 
on other grounds affect women in a particular 
way, and include information on the measures 
taken to counter these effects.”154 Although 
the homeless population is disproportionately 
male, women often experience homelessness 
in distinctive ways. In 2011, HUD estimated that 
roughly 63% of homeless adults in shelters are 
men, and 37% are women.155 Of the sheltered 
adults in families with children, however, 80% are 
female, and only 20% are male.156 From 2007 to 
2011, the percentage of women in shelters has 
increased by 2.4% as the number of homeless 
families—typically headed by women—rose.157 
As discussed above, there is a dearth of shelter 
space for families, leaving women with children 
uniquely vulnerable.

62. The conditions that render individuals homeless 
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also often differ for men and women. Between 
22% and 57% of homeless women report that 
the immediate cause of their homelessness was 
domestic or sexual violence.158 Alarmingly, status 
as a survivor of domestic violence also seriously 
jeopardizes housing security.159 Only 13 states 
have state laws that protect survivors of domestic 
violence from housing discrimination,160 and the 
laws that do exist are often ineffective.161 Should 
survivors leave or be forced to leave the abusive 
situation, homelessness itself may put them at 
risk of physical or sexual violence. One study has 
estimated that nearly 92% of homeless mothers 
will be subject to severe physical or sexual 
violence over the course of their lives.162 

63. The gendered risks of homelessness are 
particularly acute for transgender people, who 
face one of the highest rates of homelessness in 
the United States. In 2010, HUD issued guidance 
prohibiting housing discrimination against 
transgender individuals under the federal Fair 
Housing Act, but the impact of this guidance has 
been limited by a lack of awareness and clarity 
in practice.163 Shelters continue to discriminate 
against transgender people; nearly 30% of 
transgender people facing homelessness have 
been turned away from a shelter because of 
their gender expression or gender identity.164 
Approximately 42% of transgender people facing 
homelessness have had to stay in a shelter as the 
wrong gender, which both robs them of dignity 
and places them at risk of verbal or physical 
violence.165 

64. A lack of state intervention has also hampered the 
response to lesbian, gay, bisexual or transgender 
(LGBT) youth homelessness. A recent survey of 
service providers for homeless youth found that 
LGBT youth comprised approximately 40% of 
their clientele.166 Nonetheless, over 40% of service 
providers do not address the family issues that 
often generate LGBT youth homelessness, and 

cite a lack of funding from the government as the 
primary reason they are unable to meaningfully 
respond to the problem.167

65. Physical and mental disabilities also increase the 
likelihood of homelessness. Although roughly 
15% of the U.S. population is disabled, disabled 
people make up 38% of the sheltered homeless 
population.168 Evictions on the basis of mental 
illness are especially harmful; losing housing 
often exacerbates the underlying condition and 
makes it impossible for a person to adhere to 
treatment or otherwise function.169 The state’s 
obligation to ensure the rights of disabled 
people is not only located in the ICCPR, but in 
the Convention on the Rights of Persons with 
Disabilities and the Principles for the Protection of 
Persons with Mental Illness and the Improvement 
of Mental Health Care.170

66. Article 2 of the ICCPR guarantees rights to all 
people, without distinctions of any kind.171 As 
the preceding sections demonstrate, homeless 
people are at high risk for a range of violations 
of their civil and political rights.  The prevalence 
and effects of homelessness in the United States 
vary based on race, ethnicity, nationality, migrant 
status, gender, sexual orientation and gender 
identity, youth, and disability. Regardless of the 
origins of sociopolitical vulnerability, states have 
an obligation to ensure that marginalized people 
are fully able to enjoy their rights.172 Nonetheless, 
the laws and policies of the United States have 
either failed to address or actively exacerbated 
these discrepancies.The USICH should actively 
promote efforts to protect the rights of people 
experiencing homelessness, such as Homeless 
Bills of Rights, and actively oppose criminalization 
ordinances through statements, outreach, and 
education. In addition, HUD should promote a 
framework that recognizes adequate housing as 
a human right and would hold government units 
at all levels accountable for creating accessible, 
affordable housing for all.
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A. Recommendations to the Human Rights 
Committee

67. 67. As the Committee conducts its review, we 
respectfully request the following questions and 
concerns be raised during the U.S. government’s 
hearing:

a. How do federal agencies ensure the funds
they distribute are not used to criminalize
homelessness by state or local entities?

b. Has the federal government taken any steps
to work with local authorities to cease
forced evictions and sweeps of outdoor
encampments and instead ensure homeless
residents are provided with adequate
alternative housing?

c. Does the Department of Justice have any
plans to open investigations or to intervene 
in cases to challenge local criminalization 
practices?

d. What measures does the federal government
take to challenge specific criminalizing
ordinances or promote specific constructive
alternative policies?

68. While all the issues in this report are urgent, we 
respectfully suggest the Committee make the 
following Concluding Observations on the U.S. 
government report, which will be of greatest 
impact for homeless people. This includes 
recognizing that criminalization of homelessness 
raises issues under Articles 2, 7, 9, 17, 21 and 
26, which will assist legal defenders in asserting 
homeless persons’ rights in court.

1. Positive aspects

The Committee welcomes the report of 
the USICH, Searching Out Solutions (2012), 
acknowledging that criminalization of 
homelessness constitutes discrimination and 
cruel, inhuman, and degrading treatment or 
punishment in violation of the ICCPR and CAT.

2. Principle subjects of concern and 
recommendations

The Committee notes with concern reports 
that homeless persons in the United States 

are routinely and disproportionately 
criminalized for essential human functions 
and behaviors they have no choice but to 
perform in public due to lack of available 
housing or shelter space (Articles 2, 7, 9, 
17, 21  and 26). The State Party should 
take immediate measures to eliminate the 
criminalization of basic life activities where 
homeless persons have no choice but to 
perform them in public, and cease disparate 
enforcement of other laws that adversely 
affect homeless persons. Federal agencies 
should promulgate guidance for communities 
emphasizing the negative consequences 
of criminalization, provide incentives for 
decriminalization and constructive alternative 
approaches, discontinue their funding of local 
law enforcement practices that criminalize 
homelessness, and investigate and prosecute 
criminalization policies or enforcement 
wherever they occur. 

B. Recommendations to the U.S. Government

1. USICH should publicly oppose specific local 
criminalization measures, as well as inform 
local governments of their obligations to 
respect the rights of homeless individuals. 

2. DOJ should investigate and challenge 
particular instances of local and state 
criminalization measures. 

3. DOJ and HUD should better structure their 
funding by including specific questions 
in requests for funding proposals and 
giving points to applicants who create 
constructive alternatives to homelessness, 
while subtracting points from applicants who 
continue to criminalize homelessness. 

4. DOJ should include people experiencing 
homelessness as a monitored class in its 
collection of hate crimes statistics, in order to 
better understand and address the violence 
perpetuated against them. 

5. HUD should take additional steps to ensure 
PHAs use their discretion to accept people 
with criminal histories unless federal law 
requires their exclusion. 

6. DOJ should encourage state and local 
governments to remove burdensome fines 

V. CONCLUSIONS AND RECOMMENDATIONS
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imposed through criminalization measures 
and eliminate imprisonment of homeless 
individuals when they are unable to pay such 
penalties. 

7. DOJ and HUD should work with local 
authorities to cease sweeps of outdoor 
encampments and instead to ensure 
homeless residents are provided with 
adequate alternative housing.  If sweeps are 
deemed to serve proportional government 
goals, the authorities should at a minimum 
ensure sufficient prior notice and collection 
of personal belongings, with clear policies 
for retention and retrieval in a manner 
reasonably accessible to homeless persons. 

8. HUD should enforce the HEARTH Act’s 
provisions prohibiting family separation in 
homeless shelters.

9. HHS should work with Congress to change 
the laws governing federal financing of the 
child welfare system to allow states to keep 
families together and safe, and should assist 
families in meeting their children’s basic 
needs rather than removing children from 
their homes and penalizing the homelessness 
of their parents.  

10. HHS should continue to work to prevent state 
child welfare workers from removing children 
from the home solely due to homelessness 
or poverty, and instead focus on programs 
providing services and assistance to prevent 
homelessness and the resulting family 
separation in the first place. 

11. DOJ should continue to challenge legislation 
requiring identification for voting, and issue 
guidance promoting policies to enable 
homeless people to register to vote despite 
their lack of permanent addresses.
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